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Welcome to Blackstone’s Criminal Practice 
Quarterly Update. 

Ensuring that practitioners are kept fully up  
to date with recent developments in criminal 
law, procedure and sentencing, this publication 
enhances the comprehensive coverage provided 
in Blackstone’s Criminal Practice 2013.

This latest issue digests recent cases across 
a range of offences such as possession of 
prohibited weapons and racially aggravated 
assault and battery as well as summarising 

procedural and evidential cases dealing 
with matters such as reporting restrictions, 
jury irregularity, and bad character. More 
detailed coverage is provided on the cases 
of B, Turner, and Hobson. The Update also 
offers an introduction to The Advocates 
Gateway from Professor Penny Cooper and 
Joyce Plotnikoff and an insight into the CPS 
social media guidelines from Alison Levitt QC  
and Tim Thompson.  

Sir Anthony Hooper and
Professor David Ormerod

EDiTors’ wELcomE

issUE 4 SUmmER 2013

issUE 4 conTEnTS
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cASE DIGEST–iN BriEF
Criminal Law – Prevention of Crime Defence
Morris 
[2013] EWCA Crim 436

When a taxi-driver mistakenly believed his passengers were making off 
without payment, he drove his taxi onto the pavement to prevent the 
others from getting away, allegedly injuring one of them in the process. 
The Court of Appeal considered that the issue of whether he could claim 
to have mistakenly used reasonable force in an attempt to prevent what  
he honestly believed to be the commission of an ongoing offence  
should have been left to the jury. Leveson LJ said:

The use of reasonable force in self-defence or in defence of another person is lawful. 
The essence of these defences is the honestly held belief of the defendant as to the  
facts (but not the law: see Jones [2007] AC 137).  In relation to use of force in the  
prevention of crime… the defence is afforded by s. 3 of the Criminal Justice Act 1967.  
If honest belief affords a defence under s. 3 in those circumstances, it must  
equally do so [for] a person who claims to have used reasonable force to prevent  
the commission of a crime other than a crime of violence against another.

offences – Neglect of Persons who Lack Capacity
Patel 
[2013] All ER (D) 216 (May)

The correct meaning of wilful neglect was at issue in this case, where a 
nurse was charged under the Mental Capacity Act 2005, s. 44, after she 
decided not to administer cardiopulmonary resuscitation (CPR). A patient 
at the nursing home at which she worked was seriously ill. The accused 
had called an ambulance and told the clinical adviser from the emergency 
services that CPR was not allowed to be administered at the nursing home, 
suggesting at one point that they did not have the necessary equipment. 
When the ambulance arrived, the patient was dead. The trial judge had 
directed the jury that they could not answer the question of neglect by 
reference to the agreed fact that CPR would have been futile since the 
offence would have been completed before the death. He also directed 
that, if the jury considered that the accused decided not to administer CPR 
because she ‘bottled out of it’ and couldn’t bring herself to do it that would  
not be an answer to enable the jury to state that the defendant had not 
acted wilfully. The Court of Appeal agreed with the view that the actus reus 
of the offence under s. 44 was complete if a nurse or medical practitioner 
neglected to do that which should have been done in the treatment of 
the patient. What had been significant in the direction given by the judge  
had been the use of the words ‘the defendant decided not to administer 
CPR’. That the defendant had taken a conscious decision had been an 
entirely appropriate reference and a correct direction by the judge.

See Blackstone’s Criminal Practice: A3.54

See Blackstone’s Criminal Practice: B1.18

Criminal Law – Human 
rights and Diminished 
responsibility
Foye 
[2013] EWCA Crim 475 

The Court of Appeal was invited 
to reconsider the reverse burden 
of proof placed on an accused 
who seeks to rely on a defence of 
diminished responsibility, on the 
basis that this reverse burden may 
offend against the presumption of 
innocence protected by the ECHR, 
Article 6. The Court saw no reason 
(and nothing in later case law) to 
require any departure from the 
position previously adopted in 
respect of that defence in Lambert 
[2002] QB 1112 and in A-G’s Ref 
(No. 1 of 2004) [2004] 1 WLR 2111.

Procedure – Extradition
Davis v Public Prosecutor of 
Landshut, Germany 
[2013] EWHC 710 (Admin)

The principle of double or dual 
criminality fell to be considered 
in this case, where the offence for 
which the German authorities 
sought D’s extradition under 
an EAW was one of dishonesty 
and knowledge or intent under 
English law, but only recklessness 
(in the looser Caldwell sense) 
was alleged (i.e. it was alleged 
that D ought to have known what 
his colleagues in Germany were 
doing). Collins J accordingly held 
that dual criminality had not been 
established.

See Blackstone’s Criminal 
Practice: A7.89 and B1.18

See Blackstone’s Criminal 
Practice: D31.17



Visit www.oup.com/blackstones/criminal

3Issue 4 Summer 2013

Procedure – reporting restrictions
ITN News v R 
[2013] EWCA Crim 773

In the course of the high-profile trial of the Philpotts for the manslaughter 
of their children in a fire, the trial judge restricted the media from 
publishing any photograph of one witness, namely the mother of five of 
Michael Philpott’s children, or any image of her children. The witness 
was to give evidence behind screens but had previously appeared in 
a number of television programmes and her identity was thus in the 
public domain. While acknowledging that an order restricting reporting 
would not be appropriate in every case where special measures were 
in place, the Court of Appeal considered that the key public interest 
test was satisfied and that the order was appropriately made in giving 
reassurance to the witness and preserving the integrity of her evidence. 
The Court emphasised, however, that when such a reporting restriction 
is appropriate, it should be no wider than necessary to avoid any 
diminution in the quality of the evidence to be given by the witness.

See Blackstone’s Criminal Practice: D3.137

offences – Possession of 
Prohibited Weapon
Hurley 
[2013] All ER (D) 80 (May)

The accused had been found 
in possession of a stun gun. He 
contended that it was no more 
than a toy, capable of giving a mild 
shock. Expert evidence led by the 
prosecution was to the effect that 
items of that nature had been 
found to be capable of discharging 
50,000 volts of electricity. The 
accused’s case on appeal focused 
on the limited testing by the 
expert and the inadequacy of the 
evidence disputing his contention. 
The Court of Appeal ruled that the 
thrust of the offence had been the 
design and capability of the item  
so that even if the item had not 
been working properly, it was 
within the prohibited category of 
the Firearms Act 1968.

See Blackstone’s Criminal 
Practice: B12.52

Evidence – Bad character 
Mahil 
[2013] EWCA Crim 673

In a complex appeal, visiting a number of submissions by multiple 
appellants, the Court of Appeal gave its attention to the CJA 2003, 
s. 98(b), which excludes from the limitations on admissibility of 
bad character evidence any evidence which  concerns  ‘misconduct 
in connection with the investigation or prosecution of that offence’.  
The accused had been questioned about a remark he had made to  
junior counsel as he left the dock. The questions suggested that the  
accused had made an aggressive remark to the individual a long the 
lines of ‘what’s your problem?’ and that this revealed his true nature, 
contradicting the image he had painted of himself as a mild mannered 
individual. No advance notice of this line of questioning had been given 
under the bad character rules. The trial judge and the Court of Appeal 
were clear that the circumstances did not fit s. 98(b) but that any 
difficulties were properly addressed by appropriate directions to the jury.  
This was not a situation which required discharge of the jury.

Procedure – Unfitness 
to Plead and Vulnerable 
Defendants
Dixon 
[2013] EWCA Crim 465

The Court of Appeal noted that the 
wider provision of intermediaries 
to assist defendants with learning 
difficulties etc. may help to ensure 
that such defendants are able to 
participate effectively in the trial 
process, so as to ensure compliance 
with the ECHR, Article 6(3)(c). 
But Article 6(3)(c) does not in any 
case require that a defendant must  
understand or be capable of 
understanding every point of law 
or evidential detail in the case.  
Many adults of normal intelligence 
are unable fully to comprehend all 
the intricacies and exchanges which 
occur in the courtroom. That is why 
the right to legal representation is 
important in this context.

Blackstone’s Criminal Practice 2013
Now available as a fast, intuitive app

See Blackstone’s Criminal Practice: F12.3

LAW
See Blackstone’s Criminal 
Practice: D12.12 and D14.20
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Procedure – Jury irregularity
Lewis 
[2013] EWCA Crim 776

This case is principally of interest for the high bar 
which the Court of Appeal sets when considering 
evidence from a juror of irregularities by jury 
members. One juror had gone to the appellants, who 
were convicted on a majority verdict, and asserted 
that there had been improprieties. The appeal  
based on that juror’s assertion was dismissed with the  
Court of Appeal remarking (Lord Judge CJ at [25]) 
that, in light of the instructions which are now given 
to juries, ‘a post verdict complaint by a member of  
the jury, whether it takes the form of a letter or a  
visit to the solicitors for the defendant or indeed a  
visit to the defendant himself, simply will not do …  
the inference that complaints after verdicts simply  
represent a protest by a juror at a verdict with  
which he disagrees is likely to be overwhelming.’

Evidence – Fingerprints
Public Prosecution Service v McKee 
[2013] UKSC 32

Legislation in Northern Ireland which was similar 
to the provision made by the PACE 1984, s. 61, was 
considered by the Supreme Court. The device used 
in the police station to collect the control sample of 
the fingerprints which provided crucial evidence in 
the case was a combination of camera, scanner and 
computer, known as ‘Livescan’. No type approval 
had been given for its use as required by the relevant 
Northern Ireland Order. The point was taken that the  
evidence of comparison was inadmissible because 
of the absence of approval. The Supreme Court held 
that the legislative history did not suggest any basis 
for concluding that Parliament intended that the 
consequence of use of unapproved apparatus should 
be the exclusion of the evidence: ‘Such a consequence 
would, it is clear, be unnecessary and inappropriate.
It is unnecessary because a reading of control 
fingerprints can always be checked subsequently.  
It is inappropriate because to exclude such evidence 
would deprive courts of reliable and relevant material. 
Since the product can be checked, and the evidence  
it provides is relevant, it ought to be admissible’. 

See Blackstone’s Criminal Practice:  
D1.103 and F18.32

See Blackstone’s Criminal Practice: D13.51 and 
D13.65

Blackstone’s Criminal 
Practice 2013
Now available as a  
fast, intuitive app

LAW

See Blackstone’s Criminal Practice: E19.60

Confiscation orders
Jawad 
[2013] EWCA Crim 644

Following a guilty plea to money laundering, the 
Court of Appeal considered the interplay between 
compensation orders and confiscation orders.  
While rejecting the suggestion that the amount of any 
confiscation order should be reduced by the amount 
of compensation sought, the Court acknowledged 
that questions of proportionality arose. Having 
regard to Waya [2013] 1 All ER 889, it stated that 

‘what would bring disproportion was the certainty 
of double payment. If it remained uncertain whether 
the loser would be repaid, a POCA confiscation 
order which included the sum in question would 
not ordinarily be disproportionate’. Acknowledging 
the difficulties for courts in balancing the orders, 
the Court suggests (at [23]) various methods that 
might be employed to achieve balance but ‘what 
a court should not entertain… are expressions of 
well-meaning intentions on behalf of a Defendant 
which are not backed by assurance of repayment’.
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Conspiracy to Defraud
Kallakis 
[2013] EWCA Crim 709

In a case involving complex and high value frauds, the Court of 
Appeal had to consider (i) whether, and to what extent, the Definitive  
Sentencing Guideline on fraud was relevant to conspiracy to defraud, 
(ii) whether the absence of actual loss mitigated the seriousness of  
the offence, and (iii) the appropriate use of the power to impose 
consecutive sentences for substantive offences of fraud and for  
conspiracy to defraud. As to (i), the same principles applied to statutory 
fraud and conspiracy to defraud and so the Guideline was of some 
value; the fact that the maximum sentence for the statutory offence and 
for conspiracy to defraud is the same makes the comparison of some, 
if ultimately limited, value. As to (ii), since ‘harm’ was always a factor 
to be weighed in sentencing, the absence of loss was clearly relevant. 
As to (iii), and after reviewing cases concerning conspiracy to defraud, 
the Court considered that the effect of the concurrent sentence was 
‘to give the impression that the offenders have entirely escaped the 
consequences of a serious fraud in which substantial loss has resulted’ 
and that a consecutive sentence for the offence was required, subject to 
the principle of totality.

Gross Negligence 
Manslaughter
Philips 
[2013] EWCA Crim 358

The offender pleaded guilty to 
gross negligence manslaughter 
following his failure to seek 
medical help for a friend who had 
clearly overdosed on heroin that 
the offender had supplied and 
later died. The offender was an 
experienced heroin user and well 
understood the symptoms of an 
overdose. The much more severe 
approach to sentencing for both 
unlawful act manslaughter and 
gross negligence manslaughter 
that has been adopted following 
A-G’s Ref (No. 60 of 2009); 
Appleby [2010] 2 Cr App R (S) 
311 was noted. A sentence of four 
years’ imprisonment (based on 
a starting point of six years) was 
upheld on appeal.

See Blackstone’s Criminal 
Practice: B1.74

Knife Crime
Odegbune
[2013] EWCA Crim 711

Appeals and applications for leave to appeal against sentence were made 
by eight defendants who had been convicted of numerous offences 
ranging from murder and manslaughter to conspiracy to commit 
grievous bodily harm and violent disorder. The charges arose out of 
the notorious Victoria Station staged gang fight, which resulted in the 
murder of a 15-year-old schoolboy who was chased and fatally attacked 
by a group of 20 teenagers. Leveson LJ reviews a range of sentencing 
principles for murder and other serious knife-related violent offences. 
After remarking on the loss to the victim’s family, he closed his 
judgment with a reference to the effect on the offenders and their families:

it is also worth pointing out that a dozen or so young people of prior good character 
with academic achievement and promise have also blighted their own lives,  
and impacted on the lives of those who have been supportive of them. The account  
of this case should be told and repeated to young people everywhere:  
knives kill people and the effect of the madness of a few hours – or of a  
moment – will ripple out and destroy or devastate many lives. That is why the  
courts will and must always place punishment and deterrence at the forefront  
of any sentencing decision in cases such as these.

See Blackstone’s Criminal Practice: A5.63, E1.7 and E1.21 

See Blackstone’s Criminal 
Practice: B10.109

offences Committed in 
a Terrorist Context
Khan 
[2013] EWCA Crim 468

The Court of Appeal gave general 
consideration to sentencing for 
terrorism offences involving acts 
of preparation and possession of 
articles for terrorist purposes in 
this case. Leveson LJ pointed out 
that such offences may take many 
different forms and was wary of 
offering guidelines:

if guidelines are needed, a better 
course would be for the offences to be 
considered by the Sentencing Council 
for England and Wales, although we 
readily accept that the breadth of s. 5  
of the Terrorism Act 2006 would 
make the task of providing guidelines 
extremely difficult.
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Assault and Battery: racially Aggravated 
Isitt 
[2013] EWCA Crim 265 

A sentence of 14 months’ imprisonment on a guilty plea (taking a 
starting point in the region of 18 months) was upheld in this appeal. 
But for the racial aggravation, the offence would have been a category  
2 offence, with a starting point of a medium-level community order  
but, in addition to the very unpleasant and explicit element of racial 
aggravation, there were numerous other aggravating factors: the  
offence was totally unprovoked and was committed in a doctor’s 
surgery in the presence of the victim’s young daughter, by an  
offender with an appalling record, and in breach of previous orders.

See Blackstone’s Criminal Practice: B2.4

See Blackstone’s Criminal 
Practice: E15.25

See Blackstone’s Criminal 
Practice: C3.45

Victim surcharge 
Stone 
[2013] EWCA Crim 723

The Court of Appeal laid down 
the future approach to be taken  
when a challenge was made to the 
making of a victim surcharge order. 
In this case, a victim surcharge 
order of £100 had been imposed 
but the convictions were covered 
by the Criminal Justice Act 2003 
(Surcharge) Order 2007, under 
which the surcharge was due only 
if the sentence imposed included 
a fine; the offender’s sentence did 
not and the surcharge order was 
quashed. The Court also ruled  
that, if an order had not been made 
at the time of sentence, the Court 
of Appeal has no power to make 
one on the hearing of an appeal. 

See Blackstone’s Criminal Practice: B3.340

outraging Public Decency
Vaiciulevicius 
[2013] EWCA Crim 185

The offender engaged in drunken sexual intercourse in a public 
park during the day. He had a poor criminal record, but his previous 
convictions were for entirely different kinds of offence. He appealed 
against a sentence of six months’ imprisonment following a prompt  
plea of guilty, arguing that an immediate custodial sentence was  
wrong in principle. The Court of Appeal disagreed, especially since  
young children had not been far away at the time. The offender’s 
intoxication was an aggravating factor as was his criminal record.  
But the judge’s starting point of nine months’ imprisonment was  
too high and the sentence was reduced to one of three months.

Dangerous Driving
Townley 
[2013] EWCA Crim 432

The offender, who had a poor  
record for motoring and other 
offences, was convicted at trial  
of dangerous driving, on the basis  
that he had driven off while a  
police officer’s arm was inside  
his vehicle. The officer had been  
attempting to remove the keys,  
but was not injured. A sentence  
of 12 months’ imprisonment was  
upheld on appeal. The deliberate 
endangerment of the officer as  
he attempted to do his duty was  
a grave aggravating factor.

restriction on imposing Custodial sentences on 
Persons Not Legally represented
R (Ebert) v Wood Green Crown Court 
[2013] EWHC 917 (Admin)

The PCC(S)A 2000, s. 83 does not refer to appeals by unrepresented 
defendants, but Parliament cannot have intended to permit the Crown 
Court to impose a custodial sentence on an unrepresented defendant on 
the dismissal of his appeal against conviction in the magistrates’ court,  
in circumstances where the magistrates’ court could not have imposed 
such a sentence as a result of s. 83.

See Blackstone’s Criminal Practice: E2.6
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cASE DIGEST–iN DETAiL
B 

[2013] EWCA Crim 823

The accused used two false identities to cause his 
girlfriend to perform sexual acts over the internet.  
He was charged with seven offences of causing a 
person to engage in sexual activity without consent,  
contrary to the SOA 2003, s. 4. 

The accused had contacted his girlfriend on Facebook 
using the false name of ‘Grant’. She developed a 
relationship with ‘Grant’ and sent him pictures of 
herself posing topless. ‘Grant’ threatened her that if  
she did not engage in various sexual acts over the 
internet, he would send the compromising topless 
pictures to her employers and publish them on 
the internet. She obeyed and counts 1 and 2 of 
the indictment reflected the accused’s conduct in 
causing the complainant to use her fingers and  
her hairbrush to penetrate her vagina. 

The complainant eventually confided in the accused. 
Continuing the deception, he suggested that she 
should lure Grant to a meeting, which he would  
attend in her place, in order to bring the blackmail  
to an end. He told her that he had beaten and  
killed ‘Grant’ and showed her images of a man 
restrained and with a gun against his head. A few 
weeks later the complainant was contacted via 
Facebook by the appellant now posing as a man  
called ‘Chad’, who purported to be Grant’s friend.  
Chad asked if she knew the whereabouts of Grant  
and said he knew what Grant had done. He claimed 
to be in possession of the topless pictures which he 
too intended to send to her employers if she did not  
do as he demanded. Counts 3 to 7 involved the 
appellant, posing as Chad, causing the complainant  
to carry out further sexual acts involving penetration 
of her vagina or anus with objects. 

The complainant found the demands and threats 
distressing and would cry and beg Chad to end his 
blackmail of her. Eventually, she contacted the police. 
The police eventually confirmed that Grant and Chad 
were both, in fact, the appellant and he was arrested.  

He admitted setting up the two fake identities and 
communicating with the complainant over the 
internet as she alleged. He explained his motivation 
was to assist her in learning how to ‘stand up  
for herself and say no to people’. He wished to teach 
her a lesson. He denied that he believed she was 
not consenting. It was part of his case that he had no 
intention of ever carrying out the threats. The only 
issues were whether the complainant consented to 
engaging in the sexual activity and whether the accused 
reasonably believed that she consented, in particular  
the judge’s ruling on a prosecution application to 
rely upon the conclusive presumptions as to consent 
under SOA 2003, s. 76, and the contention that the 
complainant was deceived as to the purpose of the 
relevant acts.

The direction to the jury was to the effect that if they 
found deceit proved, the conclusive presumptions 
applied. 

Counsel for the accused argued that the motive behind 
the requests was clearly sexual gratification and that 
the complainant would have so assumed; if so she was 
not misled as to the purpose. 

Hallett LJ, reluctantly agreeing that the conviction 
was unsafe, said (at [19]-[24]):

There is no definition of the word purpose in the Act. It is a 
perfectly ordinary English word and one might have hoped it 
would not be necessary to provide a definition. It has been left 
to the courts and academics to struggle with its meaning in the 
context of a sexual act. We say “struggle” advisedly because 
it may not be straightforward to ascertain the purpose of a 
sexual act. Those engaging in a sexual act may have a number 
of reasons or objectives and each party may have a different 
objective or reason. The Act does not specify whose purpose 
is under consideration. There is, therefore, a great danger in 
attempting any definition of the word purpose and in defining 
it too widely. A wide definition could bring within the remit  
of section 76 situations never contemplated by Parliament. 

…Where, as here, a statutory provision effectively removes 
from an accused his only line of defence to a serious criminal 
charge it must be strictly construed. …

 …the fact that there was a catalogue of deception of an 
unpleasant kind begs the question as to whether it was 
deception as to purpose so as to trigger the operation of  
section 76. We have our doubts. 
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The complainant was never asked what her purpose or 
understanding of the purpose of the act was, and the 
appellant’s purpose seems far from clear… the most likely 
explanation… was some kind of perverted sexual gratification.  
The complainant knew full well what she was being asked to 
do and what she did in fact do, namely perform a sexual act 
for the benefit of the camera. She could have been in no doubt 
that the motive was at least in part sexual gratification. If so,  
on one view, even if one were to extend the definition of 
purpose to include the appellant’s intention… there is here  
no evidence going to the issue of deceit as to his purpose.

[The jury] were not informed that deceit as to what  

some commentators have called ‘peripheral matters’ was  
not enough. 

For those reasons we are troubled by the way in which  
the prosecution put their case and by the way in which it  
was left to the jury. … [R]eliance upon section 76 in this case,  
on these facts and this evidence, was misplaced.  
The prosecution needed to look no further than the  
provisions of section 74. It provides that ‘a person consents 
if he agrees by choice and has the freedom and capacity  
to make that choice’. If the complainant only complied  
because she was being blackmailed, the prosecution  
might argue forcefully she did not agree by choice. 

Turner 
[2013] EWCA Crim 642

The accused was convicted of the murder of his 

girlfriend after use of covert surveillance provided 

evidence of significant admissions of his responsibility 

for her death. The Court of Appeal had to consider 

inter alia submissions that the covert surveillance 

evidence should not have been admitted into evidence 

at the trial.

Following the death of the deceased, the post mortem 

evidence did not conclusively exclude the possibility 

that the deceased had died from natural causes. 

Authorisation was given and approved for the use of 

intrusive surveillance in the home of the accused, and 

evidence of significant admissions of the accused’s 

responsibility for the death of the deceased was 

thereby gained. The covert surveillance evidence was 

admitted by the judge despite resistance from the 

defence, who contended that the indictment should 

be stayed as an abuse of process arising from the use 

of intrusive covert surveillance and, principally, the 

threat it offered to the accused’s legal privilege. 

The Court of Appeal ruled that, where covert 

surveillance was likely to result in the acquisition 

of knowledge and matters subject to legal privilege  

(in the instant case discussions between the accused 

and his parents concerning legal advice received),  

the appropriate authorisations or approval could 

not be made unless there were exceptional and  

compelling circumstances justifying it. 

Arrangements for covert surveillance had to focus 

meticulous attention on a need to preserve legal 

privilege, and where, for one reason or another, the 

relevant precautions had failed, to ensure that the 

interests of the potential defendant during the course 

of the investigation itself, or at any other subsequent 

trial, were not prejudiced in consequence. At trial,  

the judge allowed the Crown to adduce potentially 

incriminating admissions made by the three 

defendants, as recorded during the covert surveillance. 

She did not admit any evidence which might have  

been subject to legal privilege, or which repeated 

or reflected anything said by the accused and his 

legal advisers to each other, or indeed anything said 

to others about the legal advice he had received.  

There might be extreme cases in which the  

prosecuting authorities might interfere so  

significantly with the legal privilege of a defendant  

that the very integrity of the administration of  

justice might be undermined but this was not such 

a case. As to the challenge to the admission of the 

evidence based on the unfairness test in the PACE 

1984, s. 78, Lord Judge CJ observed (at [30]):

The only unfairness was that the appellant chose to say the 

things that he did because he did not realise that they were 

being recorded. The object of covert surveillance of the kind 

deployed in this case was to discover the truth, and, the 

evidence of what the appellant said about the death of the 

deceased was put before the jury while anything containing 

even a whisper of conversations protected by legal privilege 

was excluded. That was not unfair.
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Hobson 
[2013] EWCA Crim 819

The appellant was convicted of two counts of indecent 
assault. The assaults related to two female children 
who were sisters, who were aged between 6 and 9 
at the time of the alleged offences. Seven specimen 
counts were charged and he was convicted on two and 
acquitted on two and the jury were unable to reach a 
verdict on three counts.

On appeal, he contended that the judge summed 
up to the jury in such a way which left open the real 
possibility that the jury might not all have been sure 
that the offence had been committed on the same 
occasion, rendering the convictions unsafe. 

The Court of Appeal allowed the appeal against 
conviction. Elias LJ took the view that in most cases 
where a specimen count is relied on, it is enough 
for the judge to tell the jury that they may convict if  
they are sure that the offence has been committed 
at least once. Where the complainant cannot 
particularise any specific incident and merely alleges 
a pattern of similar conduct, the question for the  
jury will be whether they are sure that the account  
of the complainant is reliable. In those circumstances, 
it would be meaningless and unhelpful to tell the 
jury that they had to be sure in relation to the same 
incident. However, where the complainant gives 
evidence identifying specific occasions alleged to be 
part of a pattern of conduct, and there is evidence 
before the jury which could cause a reasonable jury 

to acquit on the specimen charge but convict on the 
particularised occasion or vice versa, then it is possible 
that the jury is not at one on any specific occasion. 
An obvious solution is for the prosecution to apply to 
amend the indictment and add the particular incident 
or incidents as separate counts on the indictment.  
But if these specific occasions are not particularised 
in the indictment, it will be incumbent on the judge 
to tell the jury that they can only convict if they  
are sure that the offence has been committed on the 
same occasion, either on an occasion in the course 
of the unspecified pattern of offending, or on one of 
the particular occasions identified in the evidence.  
He continued (at [25]-[28]):

It is an elementary principle that the jury should be sure about 
each element of the offence and that is not the case if it is 
open to a reasonable jury to convict on the basis of different 
incidents or occasions. Absent such a direction, it will not be 
possible to say that the jury were unanimous with respect to 
the same occasion. … There can be no magic about the fact 
that these incidents are wrapped up together in the context of 
a specimen count: it cannot lead to a different conclusion. …
in this case it is not a question of the jury possibly concluding 
that the same offence has been committed in different ways. 
That could only be so if a specimen count constituted a single 
offence and each incident or occasion was but one way in which 
that offence had been committed. But that is not the nature 
of a specimen count; it is not a single offence but a systematic 
course of multiple offending.

It follows that, in our view, the critical question is whether the 
evidence before the jury was such that there was a realistic 
possibility that a reasonable jury could have reached its 
verdict in respect of a specimen count by focusing on different 
occasions. If so, the summing up would be defective and the 
convictions would be unsafe without a direction that the jury 
had to be sure with respect to the same occasion.

LEGISLATIon
Crime and Courts Act 2013

This Act establishes the National Crime Agency and 
abolishes the Serious Organised Crime Agency and 
the National Policing Improvement Agency. It also 
makes provision about the judiciary and the structure, 
administration, proceedings and powers of courts and 
tribunals, includes provision affecting publishers of 
news-related material, and deals with border control. 

Among the provisions of particular interest are:

• s. 44 and sch. 16, which make provision relating to 
community orders, restorative justice, community 
requirements in suspended sentence orders, 
compensation orders and fines etc.;

• s. 45 and sch. 17, which introduce deferred 
prosecution agreements;

• ss. 46 to 49 and schs. 18 and 19, which amend the 
POCA 2002;

• s. 50 and sch. 20, which are concerned with  
extradition;
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• s. 56, which creates a new drugs and driving offence;

• s. 57, which amends the Public Order Act 1986, 
ss. 5(1) and 6(4) so as to remove the references to 
‘insulting’. 

The Act received Royal Assent on 25 April but most 
of its provisions are to be brought into force by order. 
Section 43, which deals with the use of force in  
self-defence at one’s place of residence, and s. 48, 
which amends the POCA 2002 in response to the 
Supreme Court’s ruling in Perry v SOCA, came  
into force on Royal Assent. 

Section 26(2) (which permits the functions of fines 
officers to be contracted out) came into force on 25 
June, as did s. 33, which abolishes scandalising the 
judiciary (or court) as a form of contempt of court  
and s. 31, which amends the Contempt of Court  
Act 1981, s. 9, by providing that in the case of a 
recording of Supreme Court proceedings, s. 9(1)(b) 
will no longer apply to its publication or disposal  
with the leave of the Court.

The Crime and Courts Act 2013 (Commencement 
No. 1 and Transitional and Saving Provision) Order 
2013 (SI 2013 No. 1042) brought certain preparatory 
provisions relating to the National Crime Agency and 
ss. 52 to 54 and the greater part of s. 55 (which all 
relate to border control) into force.

Police and Justice Act 2006 
(Commencement No. 16) order 2013 
(si No. 592)

This Order brought into force, on 8 April 2013,  
s. 17(1) to (4) of the Act (conditional cautions).  
Section 17(3) is in force only insofar as it inserts  
s. 22(3A)(a) into the CJA 2003.

Crime and Disorder Act 1998 (Youth 
Conditional Cautions: Financial 
Penalties) order 2013 (si 2013 No. 608) 

This Order revokes the Order of 2009 (SI 2009 No. 
2781) and prescribes the offences in respect of which 
a financial penalty may be applied as a condition of 
a youth caution. It also sets the maximum penalties 
applicable as follows:

• offender aged 14 or over but under 18: summary 
offence £30, either-way offence £50, indictable-
only offence £75;

• offender aged 10 or over but under 14: summary 
offence £15, either-way offence £25, indictable-
only offence £35.

The Order has effect from 8 April 2013.

Crime and Disorder Act 1998 (Youth 
Conditional Cautions: Code of Practice) 
order 2013 (si 2013 No. 613) 

This Order brought a revised code of practice for 
youth conditional cautions into force on 8 April 2013.  
The code was revised to take account of the 
amendments to the caution regime arising from  
the LASPO 2012, ss. 136 to 138.

Criminal Legal Aid (Determinations by 
a Court and Choice of representative) 
regulations 2013 (si 2013 No. 614)

These Regulations concern the determination of 
whether an individual is entitled to criminal legal aid 
and the right of a qualifying individual to choose a 
representative. They have effect from 1 April 2013.

Criminal Justice Act 2003 (Conditional 
Cautions: Financial Penalties) order 2013 
(si 2013 No. 615) 

This Order revokes the Order of 2009 (SI 2009 No. 
2773) and prescribes the offences in respect of which 
a financial penalty may be applied as a condition 
of a conditional caution. It also sets the maximum 
penalties applicable as follows:

• summary offence £50;

• either-way offence £100;

• indictable-only offence £150.

The Order has effect from 8 April 2013.

Criminal Justice and immigration Act 
2008 (Commencement No. 15) order 
2013 (si 2013 No. 616) 

This Order brings into force, on 8 April 2013, certain 
provisions of the Act which relate to conditional 
cautions, namely, sch. 9, para. 3, sch. 26, paras.  
60 and 62, and repeals in sch. 28, part 4 relating to 
the CJA 2003, s. 23A.

Misuse of Drugs (Amendment No. 2)  
(England, Wales and scotland) 
regulations 2013 (si 2013 No. 625)

These Regulations amend the principal Regulations 
of 2001 (SI 2001 No. 3998) principally so as to add 
Sativex (a cannabis-based medicine) to sch. 4, part 
I and to exclude it from sch. 1. The Regulations have 
effect from 10 April 2013.

10
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Financial services Act 2012 (Misleading 
statements and impressions) order 
2013 (si 2013 No. 637)

This Order specifies relevant agreements, investments 
and benchmarks for the purposes of part 7 of the 2012 
Act. These are relevant to the offences created by 
part 7 relating to false or misleading statements and 
impressions. The Order has effect from 1 April 2013.

Financial services and Markets Act 2000 
(regulated Activities) (Amendment) 
order 2013 (si 2013 No. 655)

This Order amends the principal Order of 2001  
(SI 2001 No. 544) with effect from 2 April 2013 so 
as to specify the setting of benchmarks as a new 
regulated activity for the purposes of the Act.

Criminal Justice Act 2003 (Conditional 
Cautions: Code of Practice) order 2013 
(si 2013 No. 801) 

This Order brought into force a revised code of 
practice in relation to conditional cautions, with 
effect from 8 April 2013.

Electronic Commerce Directive 
(Trafficking People for Exploitation) 
regulations 2013 (si 2013 No. 817) 

These Regulations, which have effect from 10 
April 2013, make provision for the treatment of  
information society service providers in relation 
to the offences of trafficking under the SOA 2003,  
s. 59A and the Asylum and Immigration (Treatment  
of Claimants, etc.) Act 2004. 

Legal Aid, sentencing and Punishment 
of offenders Act 2012 (Consequential 
Amendments) regulations 2013  
(si 2013 No. 903) 

These Regulations, which have effect from 20 May 
2013, make amendments which are consequential 
on the LASPO 2012, s. 132 and sch. 23 (penalty 
notices for disorderly behaviour). Inter alia, reg. 
2 amends the Penalties for Disorderly Behaviour 
(Amount of Penalty) Order 2002 (SI 2002 No. 1837)  
by removing references to persons aged below 18. 

Criminal Justice Act 2003 
(Commencement No. 31 and saving 
Provisions) order 2013 (si 2013 No. 1103) 

This Order has the effect of completing the abolition 
of committals on 28 May 2013 by implementing the 
relevant provisions of the CJA 2003 in those local 
justice areas where they were not previously in force.

Coroners and Justice Act 2009 
(Commencement No. 13) order 2013 
(si 2013 No. 1104) 

This Order brings into force, on 28 May 2013,  
sch. 17, paras. 4 and 5 (allocation: treatment of 
convictions in other member states).

Legal Aid, sentencing and Punishment 
of offenders Act 2012 (Commencement 
No. 8) order 2013 (si 2013 No. 1127) 

This Order brings s. 148 of the Act (reasonable  
force for the purposes of self-defence) into force  
on 14 May 2013.

Penalties for Disorderly Behaviour 
(Amount of Penalty) order 2013 (si 
2013 No. 1165) 

This Order, which has effect from 1 July 2013, 
amends the principal Order (SI 2002 No. 1837) so 
as to increase the amount of penalty payable. Where 
the penalty was previously £80 it is increased to £90; 
where it was previously £50, it is increased to £60.

Misuse of Drugs Act 1971 (Temporary 
Class Drug) order 2013 (si 2013 No. 1294) 

This Order, which has effect from 10 June 2013, 
specifies substances and products as drugs subject 
to temporary control. The substances include the 
material commonly known as 25I-NBOMe and other 
related substances, and the materials commonly 
known as 5- and 6-APB and other related substances 
including 5- and 6-IT. 

11
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commEnT & ANALYsis
The Advocate’s Gateway:  
New Guidance on Questioning  
Vulnerable Witnesses and 
Defendants 
Penny Cooper
Professor of Law at Kingston University

Joyce Plotnikoff, Lexicon Limited. 
She is a researcher and consultant whose expertise 
includes vulnerable witnesses in the justice system.

On 26 April 2013 the Attorney General launched 
The Advocate’s Gateway and the Criminal Bar 
Association’s film A Question of Practice. Both the 
website and the training film are aimed at improving 
case management and advocacy in cases with a 
vulnerable witness or defendant.     

In 2012 the authors, together with their research 
colleagues Richard Woolfson and David Wurtzel, 
decided to develop a free ‘go to’ website giving 
advocates guidance on vulnerable witnesses and 
defendants. They set about putting together practical 
advice on communicating with the vulnerable in  
court as well as information on intermediaries, 
case law, and research and training materials.  
The Nuffield Foundation and City University  
helped establish a widely welcomed prototype and 
less than a year later The Advocate’s Gateway was 
launched thanks to the backing of The Advocacy 
Training Council (ATC). 

The ATC was already alive to the issue of vulnerable 
witness and defendant questioning, having  
published its now widely cited Raising the Bar  
report in 2011. The new Advocate’s Gateway  
website is hosted by the ATC and managed by an 
inter-agency committee chaired by the first author. 
The website enjoys wide support. The Advocate’s 
Gateway aims to promote excellence in the justice 
system’s approach to vulnerable witnesses and 
defendants, to develop collaboratively research-led 
best practice, and to deliver education and training. 

The launch of the website is timely. Recently national 
media reports have strongly deprecated the manner 
in which some children have been cross-examined 
in court. Readers will also be familiar with the 

landmark ruling in B [2010] EWCA Crim 4 which 
emphasised that the trial process must cater for the 
needs of vulnerable witnesses. Earlier this year in  
Dixon [2013] EWCA Crim 465 the Court of Appeal 
commented on the responsibility of a trial judge 
to ensure that a vulnerable defendant can actively 
participate in his trial. In F [2013] EWCA Crim 424, 
about a witness competency hearing that went wrong, 
the Court of Appeal said:

We do not underestimate the difficulties of questioning 
vulnerable witnesses. It requires not only training, flexibility 
and sensitivity, but also time and patience… The shortcomings 
of this process seem to us to owe much to a lack of preparation 
and a lack of ability to respond flexibly to the difficulties which 
arose. [26-27]. 

Advocates preparing to question the vulnerable are 
now assisted by The Advocate’s Gateway ‘toolkits’ 
which include advice on autism spectrum disorder 
(including Asperger Syndrome), learning disability 
‘hidden’ disabilities (specific language impairment, 
dyslexia, dyspraxia, dyscalculia and attention deficit 
disorder), children or young people and children 
under 7/functioning at a very young age. The 
toolkits draw on current research, legal guidance 
and the expertise of Registered Intermediaries and 
describe good and poor practice at court. Thus, for 
example, one toolkit advises that someone with an 
autism spectrum disorder is likely to: be prone to 
heightened anxiety and sensory sensitivities; show 
rigid behaviour with a pressing need for ‘sameness’ 
and predictability; have a limited attention span; 
experience delay between hearing something, 
understanding it, and working out how to respond; 
lack the ability to imagine, interpret or predict  
others’ thoughts, feelings or behaviour; be unable  
to sustain eye contact; and fail to recognise that  
they do not understand something said to them. 

Each toolkit provides advice on ‘framing your 
questions’, highlighting those likely to produce 
unreliable answers. Examples from cross-examination 
are used to illustrate problematic question types  
(e.g., ‘You can’t be certain that you think that it  
was not possible that you filled in the first side of 
the form?’ This question was actually asked of a  
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defendant with learning disabilities). One toolkit 
brings together ‘General principles from research’ 
when planning to question a child or adult with 
communication needs. Additional toolkits address 
case management in young and other vulnerable 
witness cases, Ground Rules Hearings (to discuss 
how questioning should be adapted) and effective 
participation of young defendants. Further toolkits 
are planned, including ones on mental illness 
and the use of remote live links.  Raising the Bar 
recommended that ‘The Government should consider 
again introducing the ‘full Pigot’ recommendations 
regarding the pre-recording of cross-examination 
of child witnesses expeditiously after the allegation 
has been made’. Professor John Spencer has made 
and continues to make powerful arguments for the 
introduction of pre-recording (Youth Justice and 
Criminal Evidence Act 1999, s. 28). If and when it is 
brought into force, there will be a section 28 toolkit.  

It is expected that The Advocate’s Gateway will 
also assist judges to carry out their monitoring 
responsibilities and encourage the use of ground 
rules discussions about how questioning should be 
adapted. Ground Rules Hearings (also sometimes 
referred to as Ground Rules Meetings) are required 
when a vulnerable witness has an intermediary 
but they are good practice with all vulnerable 
witnesses and defendants, not just those who have  
an intermediary.  

The CBA training film for advocates ‘A Question 
of Practice’ can also be viewed via The Advocate’s 
Gateway. It is the result of joint project of the 
Criminal Bar Association and the NSPCC. Funded 
by the Bar Council, The Law Society, the Crown 
Prosecution Service, and the Advocacy Training 
Council, it is supported by all the judiciary and other  
professional bodies. The film is introduced by the  
Lord Chief Justice of England and Wales, Lord Judge.  
The genesis of this film can be pinpointed to  
24 April 2010, the day of the CBA Spring  
Conference in Bristol on the topic of Vulnerable 
Witnesses and Defendants.  The examination and 
cross-examination of a vulnerable witness using an 
intermediary and an actress as a child complainant 
of 11 years with moderate learning difficulties  
was demonstrated in a practical session.  It may  
have been the first time many who attended the  

conference had ever seen such a demonstration 
and what surprised Lesley Bates and Paul Mendelle 
QC of the CBA was the almost instinctive resistance 
of some barristers to changing their style of cross-
examination.  Many balked at the very idea of not 
‘putting your case’ in the traditional way, seeing it as 
a dereliction of their duty. 

The Lord Chief Justice’s striking introduction will 
result in a ‘think twice’ moment for many viewers. The 
film uses court-room demonstrations, in a Youth Court 
and Crown Court, as well as interviews with judges and 
practitioners to show how advocates, prosecution and 
defence, should adapt their approach so that questions 
are developmentally appropriate for the witness.   
It also shows how to conduct a Ground Rules Hearing 
with an intermediary.  Based on what is known to be 
the point of greatest resistance, the film addresses the 
thorny issue of putting your case (or not putting it) to 
the vulnerable witness or defendant giving evidence, 
and shows how a change of questioning style can be 
not only more appropriate but also more effective.   
The film is available at: www.criminalbar.com
www.advocacytrainingcouncil.org   
and www.theadvocatesgateway.org

In 2011 Raising the Bar recommended that ‘the 
BSB ring-fences, as a minimum, 2 hours’ CPD 
points annually to be dedicated to training in 
vulnerable witness/defendant handling, for all 
advocates practising in criminal or family law’, and 
‘ticketing’ advocates who take cases where vulnerable  
witnesses or defendants are involved. Though there  
is neither compulsory training nor ticketing (yet),  
The Advocate’s Gateway is already being used 
in criminal cases by judges, advocates and 
intermediaries and the feedback has been extremely 
positive. Comments on the website have included: 
‘very high quality material drafted by well-known 
experts’ (HHJ Phillips, Director, Judicial College);  
‘It should be obligatory for advocates to confirm 
that they have read the relevant toolkits before the 
start of any trial involving vulnerable witnesses’ 
(HHJ Pawlak); ‘Being able to ask advocates to  
look at the appropriate toolkit will be an enormous 
help’ (HHJ Rook QC); and ‘Brilliant… an absolutely 
essential resource’ (Richard Atkinson, Chair,  
Law Society Criminal Law Committee).  Members 
of the committee of The Advocate’s Gateway are 
collaborating to deliver vulnerable witness and 
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defendant CPD advocacy training commencing in 
July 2013. 

It remains advisable to obtain information about the 
particular communication abilities of the individual 
witness or defendant, where possible through 
assessment by an intermediary (a communication 
specialist).  This can be applied for by a party or 
ordered by the court of its own motion (under the 
Youth Justice and Criminal Evidence Act 1999, s. 
19 for witnesses other than the accused, or utilising 
the court’s inherent jurisdiction where it is for the 
accused, see for example C v Sevenoaks Youth Court 
[2009] EWHC 3088 (Admin)). The general advice 
in The Advocate’s Gateway is a starting point but the 

final destination must always be a hearing adapted 
to the needs of the vulnerable defendant or witness. 
One experienced special needs teacher said recently, 
‘Once you have seen one boy with autism, you have 
seen one boy with autism’. To paraphrase, ‘Once you 
have seen one vulnerable witness, you have seen 
one vulnerable witness’.  It is the responsibility of 
advocates and judges alike to ensure that appropriate 
adaptations are made for vulnerable witnesses and 
defendants and The Advocate’s Gateway is a resource 
to help them do so. 

With thanks to Lesley Bates and Paul Mendelle QC 
of the CBA. 

Freedom of speech in Modern 
Communications: the DPP’s 
Guidelines on Prosecuting Cases 
involving Communications sent  
via social Media

Alison Levitt QC, Principal Legal Advisor to the 
Director of Public Prosecutions

and Tim Thompson,  
Legal Assistant to the Principal Legal Advisor 

In December 2012, the Director of Public Prosecutions 
published interim guidelines for CPS prosecutors for 
cases involving communications sent via social media. 
At the same time the DPP launched a consultation 
process to help inform the full guidelines. The need 
for guidelines had been identified as a result of the 
growing number of such cases. 

The interim guidelines set out the approach 
prosecutors should take, particularly when 
considering whether communications using social 
media should be regarded as an exercise of free speech 
or should be prosecuted as criminal behaviour. The 
guidelines set out four categories: credible threats, 
‘targeted’ conduct, breaches of court orders and so-
called ‘category 4’ communications (which consist 
of those which do not fall into the first three). The 
guidelines were issued after a series of round-table 
discussions to which a range of organisations and 
individuals had the opportunity to contribute. 
During the consultation period, prosecutors have 
been required to seek approval from me, as Principal 
Legal Advisor to the DPP, before proceeding with a 

charge arising from the use of social media. 

The value of the round-table discussions has been 
demonstrated by the responses received during 
the consultation period, the majority of which have 
been supportive of the broad thrust of the policy 
and the use of the four categories. As a result, these 
four categories have been retained. The further 
consultation process, together with the insight 
we gained through monitoring decisions made by 
different prosecutors, has helped to identify some 
ways in which the intention which underlies parts of 
the policy could be made clearer. 

The full guidelines have now been published and are 
available on the CPS website. One of the things they 
make clear is that the right to freedom of speech does 
not provide a defence to criminal behaviour merely 
because the offence involves the use of words (whether 
tweeted or posted): for example, communicating 
a credible threat – such as making a threat to kill 
– does not involve the exercise of a human right.  
That being said, freedom of speech is highly relevant 
to the consideration of some behaviour, particularly 
where the issue is whether what was communicated 
could be said to be ‘grossly offensive’ for the purposes 
of  the Malicious Communications Act 1988, s. 1  
and  the Communications Act 2003, s. 127.

Prosecutors are reminded that not every use 
of social media in which bigoted or unpopular 
views are expressed will reach the high evidential 
threshold required for a prosecution to take place. 
For example, inarticulately or offensively expressed 
political views on immigration, unless the comments 
are such that they target a particular individual or 
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contain very extreme language, will generally not 
meet the threshold. However, where the message is 
plainly intended to have an impact upon a particular 
person this may be a factor in assessing whether a 
communication is, in context, grossly offensive, or 
indecent. Equally, it may be a factor in assessing the 
public interest in prosecuting. 

A number of the consultation responses focussed 
on the relationship between the interim guidelines 
and the CPS policy on hate crime. Some concern was 
expressed that conduct comparable to that which 
would be prosecuted as, for example, an aggravated 
public order offence would not be prosecuted if 
social media were used. The policy on social media 
cases does not change the CPS approach to hate 
crime but prosecutors must always be mindful of 
the different evidential requirements that apply to 
these offences. A public order hate crime may involve 
the use of ‘abusive’ words or behaviour but similar 
words considered under category 4 of the guidelines 
will amount to an offence only if the behaviour goes 
beyond abuse and is grossly offensive. If a case does 
pass the evidential stage, any hate crime element  
will be relevant to the public interest.

Context may be of critical importance: a message 
which might ordinarily be regarded as offensive, 
but not necessarily grossly so, may in fact reach that 
threshold when posted in the immediate aftermath of 
a particular event, such as the killing of Drummer Lee 
Rigby in Woolwich.

The guidelines emphasise that the issue of whether 
a message is grossly offensive is to be objectively 
assessed: it is not sufficient that the person about 
whom the comments were made was him- or herself 
offended (although the fact that either the subject or 
others were in fact grossly offended may be evidence 
that the words could objectively be so described). 
Equally, the fact that the subject of the comments 
asserts that their content is untrue may make 
them defamatory but again not necessarily grossly 
offensive. 

When considering the public interest it will 
be particularly important to consider whether 
prosecution is a proportionate response. This may 
require an assessment as to whether if, for example, 
something was intended to be a joke, it is really 
necessary to invoke the criminal law, particularly if 
the suspect has no previous convictions.

Prosecutors may wish to consider whether the 
evidence suggests that the suspect may not have 
contemplated the consequences of his or her actions. 
In many cases a throw-away comment, by virtue of 
being made using social media, may be repeated and 
circulated far more widely than if a similar comment 
had been made in a conversation in a public house  
or, in the case of children, a school playground.

Particular care is needed where the suspect may have 
had a humorous or satirical purpose. Self-evidently, 
a person should not be able to escape prosecution 
merely by claiming that the message was intended to 
be a joke; that having been said, one of the purposes 
of the guidelines was to ensure that police and 
prosecutors did not use the legislation in an over-
zealous fashion. Once again, context is likely to be 
highly significant.  

Whichever category of behaviour is being considered, 
charging decisions in relation to suspects who are 
under 18 require particularly careful thought. Youth  
is always a factor under the Code but instant  
messaging will often involve spur of the moment 
behaviour with consequences that children may 
not have considered. Even where the overall 
circumstances (such as repeated targeted behaviour) 
mean that the high evidential threshold is met, it does 
not follow that the public interest necessarily requires  
action. Even where it does, in the case of a child or 
young person, it is still necessary to consider whether 
an alternative to prosecution would be appropriate.

The cases referred to my office have covered a wide 
spectrum, with the merely vulgar at one extreme and 
the unarguably sinister at the other. The targets have 
been widely drawn, with an age-range spanning many 
decades. Those targeted have appeared to represent a 
wider section of the diversity of contemporary Britain 
than those suspected of offences. The terms used 
have at times been as inaccurate as they are crude. 
Many of the cases referred during the interim period 
have demonstrated that modern technology provides 
new opportunities for people to behave hurtfully or 
vindictively: whilst not all such behaviour will merit 
a prosecution, the guidelines set out some of the 
factors prosecutors should consider. They provide 
a useful and practical framework which will assist 
those who have to make decisions in these difficult 
cases and which should promote consistency.  
They serve too to inform the public of the basis upon 
which prosecutions will be brought.
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